
2020 NTICC: Tribal 
Transportation 
Legislative Update

MATT JAFFE, PARTNER 
SONOSKY, CHAMBERS, SACHSE, 
ENDRESON & PERRY, LLP
SEPTEMBER 4, 2020



Over the last 3 decades, Tribes have made significant gains to increase recurring
Federal appropriations for transportation improvements:
 ISTEA (1991) $191 million annually for the Indian Reservation Roads (IRR) Program

 TEA-21* (1998) $225 - $275 mil.   (IRR) (authorized TEA-21 Negotiated Rulemaking Comm.)

 SAFETEA-LU* $300 - $450 mil.   (IRR)  (authorized direct agreements with FHWA)
(2005-2012)                              $14 mil.                 (IRR Bridge grants from HTF dollars)

$8-$15 mil.           (Tribal Transit Program competitive grants)

 ARRA* (2009 – 2010)     $310 mil. + $141 mil. (IRR Program and BIA System maintenance)

 MAP-21 $450 mil.                (Tribal Transportation Program) (funding decrease and loss
(2012-2014)                        $30 mil.                  (Tribal Transit 25/5) of Part 170 HPP Program)

2%                           (safety fund discretionary grant set aside w/in TTP)
2%                           (TTP bridge facility grant program set aside w/in TTP)

 FAST Act* (2015-2020)          $465 - $505 mil.    (TTP Authorization) (authorized TTSGP Rulemaking)
$30 mil.                  (Tribal Transit Program)
3%                           (TTP Bridge Facility grant program set aside)
2% (safety grant set aside)
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The next 12-24 months will prove decisive regarding the direction the 
Nation & Indian Country take concerning the next highway measure:

 The Senate EPW-passed “America’s Transportation Infrastructure Act of 
2019 (“ATIA”), S. 2302 (July 2019);

 Senators Thune and Sinema introduced S. 3359, the “Tribal Transportation 
Equity and Transparency Investment Act of 2020,” (February 2020);

 The House-passed its $1.5 trillion “Moving America Forward Act,” H.R. 2 (July 
1, 2020), incorporating the House T&I Committee-passed “INVEST in America 
Act, with numerous pro-Tribal provisions.

 The House-passed FY 2021 Interior, Environment and Related Agencies 
appropriations bill with $15 billion in infrastructure investments for BIE, IHS 
and EPA. 
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WHERE DO THE TRIBAL TRANSPORTATION PROVISIONS IN THESE BILLS COME 
FROM?

a) The Departments of Transportation and Interior

b) The White House and Office of Management and Budget (OMB)

c) State Governors and State Departments of Transportation

d) Transportation Stakeholders (truckers, railroads, chambers of commerce)

e) Tribes, their elected officials, transportation, transit and road
maintenance officials, and their advocates in Congress. 
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Federal appropriations can change a Tribal Transportation facility from a “failing” and “poor” 
condition road surface to an “excellent” or “good” road surface condition . . . 

Before and after 
photos from the 
Standing Rock Sioux 
Reservation

and can take a bridge from “structurally deficient” and in “poor” condition and transform it to 
a modern engineered bridge that can withstand a 100-year flood.

Before and after 
photographs from 
the Fort Hall 
Reservation
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Empowering Tribes in the Transportation Arena

 25 CFR Part 170 (2005) – making the IRR Program a “tribal 
shares” formula-based program;

 SAFETEA-LU’s stepped increases to the IRR Program and 5311 
FTA grants;

 ARRA’s $450 million investment in Indian country;
 Tribes assuming the IRR/TTP Program under the ISDEAA and 

title 23 authorities; 
 FAST Act (2015) – TTP increases and extension of the Self-

Governance Program to USDOT and 49 CFR Part 29 (final rule 
for the TTSGP), June 1, 2020.
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Roads, highways, bridges, marine ports, 
and transit systems serving Alaska 
Natives and American Indians, however, 
are still more rudimentary, and are in 
far worse shape, than the average 
roadway and transit system in the 
country. These challenges, combined 
with rurality, contributes in part to the 
worst safety and mortality statistics for 
motor vehicle crash fatalities and 
pedestrian deaths among AIANs than 
for any group in the country.

7



According to the Centers for Disease Control (CDC):

Unintentional injuries are the leading cause of death for AIAN ages 1 to 44;

Motor vehicle crashes are the leading cause of unintentional injury death 
for AIAN adults (over age 20), and are more than twice that of non-Hispanic 
whites.

Among AIAN aged 1 to 19 years, motor vehicle crashes are the lead cause of 
death.

Among AIAN infants less than one year of age, the motor vehicle traffic 
death rate among AIAN infants is eight (8) times higher than the traffic 
death rate of non-Hispanic whites. 
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SO WHAT CAN CONGRESS DO TO REMEDY THESE CONDITIONS?

9

Hold oversight hearings to highlight 
existing conditions and solicit  
proposals from Tribes to remedy 
conditions that undermine 
community health and safety and the 
conditions required for economic 
development in rural America.
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 House Transportation and Infrastructure Subcommittee on Highways and Transit (February 
6, 2020) - Hearing on “Assessing the Transportation Needs of Tribes, Federal Land 
Management Agencies and U.S. Territories” – Committee introduces INVEST in America Act 
on June 3, 2020, approves it on June 19, 2020, and incorporates it into the House-passed 
Moving America Forward Act, HR 2;

House Natural Resources Subcommittee on Indigenous Peoples of the United States (July 
11, 2019) – Hearing on “Tribal Infrastructure: Roads, Bridges, and Buildings” highlighting 
infrastructure deficiencies in Indian Country;

 Senate Indian Affairs Committee (April 3, 2019 and May 15, 2019) – Hearings on “Enhancing 
Tribal Self-Governance and Safety of Indian Roads” and to receive testimony on S. 1211 
(“Addressing Underdeveloped and Tribally-Operated Streets (AUTOS) Act – S. 1211 
introduced and favorably reported out of the Committee on June 19, 2019;

 Senate EPW Hearing (Mar. 6, 2019) – “Hearing on the Economic Benefits of Highway 
Infrastructure Investment & Accelerated Project Delivery” – S. 2302 (ATIA) introduced and 
favorably reported out of the Committee on August 1, 2019.
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The Historic Nature of the February 6, 2020 House T&I Subcommittee Hearing

 First time in memory of Committee Chairs that Tribal witnesses testified on 
reauthorization and the transportation infrastructure needs of  their communities and 
Indian country in general;

Tribal Witness: ITA President Mary Beth Frank Clark; and
Tribal Witness: Ohkay Owingeh Head Councilman Joe Garcia

They testified the great unmet transportation, transit, and highway safety needs of 
Indian country and the obligation of the United States to honor its trust obligations to 
the Indian Nations and their members.  

Congress listened and has incorporated many of their recommendations into HR 2.
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HR 2’s Tribal Provisions:

1. Increase the TTP Program – HR 2 grows the TTP Program to $800 million in FY 2022-2025;

2. Restore the Exemption to the “Obligation Limitation Deduction” that has removed hundreds 
of millions of dollars from the IRR and TTP programs – HR 2 restores the exemption;

3. Restore a Tribal High Priority Projects (HPP) Discretionary Grant Program – HR 2 restores the 
HPP and finances it with HTF dollars ($50 mil.) and annual appropriations;

4. Increase discretionary/competitive grants for Tribes and lower dollar thresholds to qualify –
HR 2 creates the Federal Lands and Tribal Major Projects Program with HTF of $400 mil., 
increases the Federal share of Tribal projects to 100%, lowers the threshold for Tribes to $5 
million, and divides funds 50/50 between federal lands and Tribes;
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HR 2’s Tribal Provisions:

5. Increases FTA’s 5311(c)(1) Tribal Transit Program funding to $45.6 million in FY 2022 and double the 
discretionary grant to $10 million annually;

6. Amend the TTP Facility Bridge Program to authorize the planning and construction of new bridges 
and maintain a 3% takedown ($24 million annually);

7. Amend the TTP 2% Safety Fund Grant Program to allow for projects that promote public awareness 
and education (also amending 23 USC 148’s Highway Safety Improvement Program to expand 
authorized uses of grant funds;

8. Establish an Office of Tribal Affairs to USDOT to oversee the TTSGP as well as elevate the position of 
Deputy Assistant Secretary for Tribal Government Affairs to a Deputy Secretary position;

9. Increase the number of USDOT discretionary grants available to Tribes as direct grant recipients.
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Legislation

• S. 1211 – Addressing Underdeveloped and Tribally 
Operated Streets Act

• S. 2302 – America’s Transportation Infrastructure Act 
(ATIA)

• S. 3359 – Tribal Transportation Equity and Transparency 
Improvement Act

• H.R. 2 – Moving Forward Act (INVEST in America Act)
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Hearings
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• Senate Committee on Indian Affairs – April 3, 2019, Enhancing 
Tribal Self-Governance and Safety of Indian Roads

• House Committee on Natural Resources, Subcommittee for the 
Indigenous Peoples of the United States – July 11, 2019, Tribal 
Infrastructure: Roads, Bridges, and Buildings

• House Committee on Transportation and Infrastructure, 
Subcommittee on Highways and Transit – February 6, 2020, 
Assessing the Transportation Needs of Tribes, Federal Land 
Management Agencies and U.S. Territories  



TTP Funding Comparison

1 2 3 4 5

FAST Act 465,000,000 940,000,000 1,425,000,000 1,920,000,000 2,425,000,000

H.R. 2 672,481,814 1,472,481,814 2,272,481,814 3,072,481,814 3,872,481,814

S. 2302 565,000,000 1,145,000,000 1,740,000,000 2,350,000,000 2,975,000,000

$2,425,000,000

$3,872,481,814

$2,975,000,000

$450,000,000

$950,000,000

$1,450,000,000

$1,950,000,000

$2,450,000,000

$2,950,000,000

$3,450,000,000

$3,950,000,000

$4,450,000,000

FAST Act H.R. 2 S. 2302 |4

1 2 3 4 5

FAST Act $465,000,000 $475,000,000 $485,000,000 $495,000,000 $505,000,000

H.R. 2 $672,481,814 $800,000,000 $800,000,000 $800,000,000 $800,000,000

S. 2302 $565,000,000 $580,000,000 $595,000,000 $610,000,000 $625,000,000

$465,000,000 $475,000,000 $485,000,000 $495,000,000 $505,000,000 

$672,481,814 

$800,000,000 $800,000,000 $800,000,000 $800,000,000 

$565,000,000 
$580,000,000 

$595,000,000 
$610,000,000 

$625,000,000 
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TTP Funding by Grand Total

1 2 3 4 5

FAST Act 465,000,000 940,000,000 1,425,000,000 1,920,000,000 2,425,000,000

H.R. 2 672,481,814 1,472,481,814 2,272,481,814 3,072,481,814 3,872,481,814

S. 2302 565,000,000 1,145,000,000 1,740,000,000 2,350,000,000 2,975,000,000

$2,425,000,000

$3,872,481,814

$2,975,000,000

$450,000,000

$950,000,000

$1,450,000,000

$1,950,000,000

$2,450,000,000

$2,950,000,000

$3,450,000,000

$3,950,000,000

$4,450,000,000

FAST Act H.R. 2 S. 2302 |5



Key Provisions

• Office of Tribal Government Affairs
• Tribal High Priority Projects Program
• Bridges Funding
• BIA Road Maintenance Funding
• Public Transportation on Indian Reservations (Tribal Transit 

Program)
• Nationally Significant Federal Lands and Tribal Projects                                  

(or Federal Lands and Tribal Major Projects, under H.R. 2)
• Alternative Contracting Methods
• Federal Obligation Limitation
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FY 2021 Appropriations

• House FY 2021 Interior, Environment, and Related 
Agencies, H. Report 116-448: The Committee directs BIA 
to report, within 90 days of enactment of this Act, on how 
formula funding levels have changed over the course of 
the past 16 years, Tribe by Tribe, State by State, and region 
by region so the Committee can compare how the 
statutory formula has changed Tribal distributions from 
the relative needs distribution formula (as published in 
Vol. 69, No. 137 of the July 19, 2004 Federal Register at 
page 43090).
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FY 2021 Appropriations

• House FY 2021 Transportation-HUD, H. Report 116-452:
• Tribal Transportation Program (TTP).—The Committee has included 

$30,000,000 of additional funding for the Tribal Transportation Program, 
to encourage the Department to ensure potentially overlooked high 
priority projects, particularly needed by smaller tribes, be addressed by 
this program.

• Study on tribal transportation.—The Committee provides $2,000,000 for 
research that leads to decreases in highway and pedestrian fatalities 
among tribal populations. This research should build on reports mandated 
in the FAST Act and should be competitively awarded to state 
governments, academic institutions, or nonprofits which have existing 
partnerships among tribal governments as well as traffic safety and 
transportation research expertise. Research should focus on priority areas 
identified in FHWA’s 2018 report ‘‘Options for Improving Transportation 
Safety in Tribal Areas’’.
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Congressional Outlook

• The House and Senate have two different bill structures

• November election and political posturing

• Uncertainty in Congressional control after the election

• Missing parts (Senate’s Tribal Transit piece)

• Coronavirus Relief Negotiations are tense

• Still no “pay for”

• However, uncertainty presents further opportunity

• Your voice still makes a difference
Page|8



Contact Information

Tyler Scribner, Policy Analyst

tscribner@NCAI.org

Cholena Wright, Policy Analyst

cwright@NCAI.org
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A brief background leading up to today…

• ITA, by resolutions (2018-01 and 2019-01), called for funding 
increases to the Tribal Transportation and Tribal Transit Programs.

• NCAI/ITA Transportation Task Force met in February, June and 
October 2018, February, June and October 2019 and February 2020

• $1 Billion for Tribal Transportation/Tribal Transit Programs

• Congress responds



• America’s Transportation Infrastructure Act

• Investing in a New Vision for the Environment and Surface 
Transportation (INVEST) in America Act, June 2, 2020

• Moving America & the Environment Forward Act                                      
(i.e. Moving America Forward Act), H.R. 2, July 1, 2020



Moving through to November, and 
into 2021



Program Currently Enacted:
H.R. 2: 
INVEST in America Act

S. 2302: America's Transportation 
Infrasructure Act Notes/Comments

Office of Tribal Government 
Affairs

N/A H.R. 2 would establish an Assistant 
Secretary for Tribal Government 
Affairs and an Office of Tribal 
Government Affairs at the U.S. 
Department of Transportation.

S. 2302 would establish an Assistant 
Secretary for Tribal Government Affairs 
and an Office of Tribal Government 
Affairs at the U.S. Department of 
Transportation. 

Surface Transportation Reauthorization Bill Analysis

Tribal Transportation Program 
(TTP)

TTP is the largest program in 
the Office of Federal Lands 
Highway at the U.S. 
Department of the Interior 
(USDOT). The TTP program is 
funded by contract authority 
from the Highway Trust Fund 
and is currently subject to the 
overall Federal-aid obligation 
limitation. 

$465,000,000 for fiscal year 2016
$475,000,000 for fiscal year 2017
$485,000,000 for fiscal year 2018
$495,000,000 for fiscal year 2019
$505,000,000 for fiscal year 2020

Total: $2,425,000,000

$672,481,814 for fiscal year 2021
$800,000,000 for fiscal year 2022
$800,000,000 for fiscal year 2023
$800,000,000 for fiscal year 2024
$800,000,000 for fiscal year 2025

Total: $3,872,481,814

$565,000,000 for fiscal year 2021
$580,000,000 for fiscal year 2022
$595,000,000 for fiscal year 2023
$610,000,000 for fiscal year 2024
$625,000,000 for fiscal year 2025

Total: $2,975,000,000

Under the FAST Act, increases were 
$10 million each year for five years.

S. 2302 would increase TTP funding by 
$60 million in its first year, with $15 
million increases each year for five 
years. 

H.R. 2 would increase TTP funding by 
167.4 million in FY 2021, then increase 
an additional $127.5 million in FY 
2022. From FY 2022 to FY 2025, the 
funding would remain level. 

Beginning in FY 2022, $50 million of 
the funding for TTP is set aside for the 
Tribal High Priority Projects program. 
As a result, the availability of TTP 
funding is more realistically thought of 
as $750 million for FY 2022-2025 for 
comparison to current enacted amounts. 

Even with the above new amount 
proposed to be set aside in H.R. 2 and 
the new funding source for the bridge 
program in S. 2302, funding is greater 
in H.R. 2 than S. 2302 for TTP. 
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Program Currently Enacted:
H.R. 2: 
INVEST in America Act

S. 2302: America's Transportation 
Infrasructure Act Notes/Comments

Surface Transportation Reauthorization Bill Analysis

Tribal Transportation Facility 
Bridge Set Aside

Under FAST Act, up to 3% of 
TTP funds are available each 
year for improving deficient 
bridges. Federally recognized 
Indian tribes may submit an 
application at any time for 
eligible tribal transportation 
bridges for planning, design, 
engineering, preconstruction, 
construction, and inspection, or 
to replace, rehabilitate, 
seismically retrofit, or paint. 
Funds may also be used for anti-
icing, de-icing, or to implement 
countermeasures (including 
multiple-pipe culverts). To be 
eligible, a bridge must have an 
opening of at least 20 feet, be 
classified as a tribal 
transportation facility, and be 
structurally deficient or 
functionally obsolete.

3% of TTP funds made available for 
each fiscal year. For fiscal year 2020, 
the set-aside amount would be $15.15 
million. 

$13,950,000 for fiscal year 2021
$14,250,000 for fiscal year 2022
$14,550,000 for fiscal year 2023
$14,850,000 for fiscal year 2024
$15,150,000 for fiscal year 2025

Total: $72,750,000

3% of TTP funds made available for 
each fiscal year. 

$20,174,454 for fiscal year 2021
$24,000,000 for fiscal year 2022
$24,000,000 for fiscal year 2023
$24,000,000 for fiscal year 2024
$24,000,000 for fiscal year 2025

Total: $116,174, 454

S. 2302 would break the bridges 
program out of TTP and provide an 
alternative funding source for the 
bridges program. The Tribal 
Transportation Facility Bridge set-aside 
would be an amount set aside from the 
newly-proposed Bridge Investment 
Program in S. 2302 and no longer a set 
aside of TTP funding. 

$16,000,000 for fiscal year 2021
$18,000,000 for fiscal year 2022
$20,000,000 for fiscal year 2023
$22,000,000 for fiscal year 2024
$24,000,000 for fiscal year 2025

Total: $100,000,000

Grants under this section would be 
awarded to tribal nations as formula 
grants, made available as if it were part 
of TTP.

H.R. 2 proposes to leave the bridges 
program as a set aside of TTP, whereas 
S. 2302 proposes to break the bridges 
program out from TTP and provide its 
own funding source. 

For comparison, in the first year of S. 
2302, bridges funding would represent 
2.83% of TTP funding, but funded 
from a new source other than TTP. By 
fiscal year 2025, the proposed amount 
under S. 2302 would equal 3.84% of 
TTP funding (for comparison only 
because S. 2302 provides a new 
funding source).

Both H.R. 2 and S. 2302 expand 
project eligibility for the bridges 
program to include various types of 
construction and reconstruction 
projects. Both bills would expand 
bridge facility eligibility to those in 
poor condition, as opposed to only 
those that are structurally deficient.

H.R. 2 provides greater overall funding 
for TTP and for the TTP bridges 
program than S. 2302. 
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Program Currently Enacted:
H.R. 2: 
INVEST in America Act

S. 2302: America's Transportation 
Infrasructure Act Notes/Comments

Surface Transportation Reauthorization Bill Analysis

Tribal High Priority Projects 
Program

This program would provide 
funding to tribal nations or a 
governmental subdivision of a 
tribal nation whose annual 
allocation of funding received 
under the TTP is insufficient to 
complete the highest priority 
project of the tribal nation, or 
to any tribal nation that has an 
emergency or disaster occur on 
a tribal transportation facility 
that renders the facility 
impassible or unusable. 

N/A $50,000,000 set aside from TTP funds 
in each of fiscal years 2022-2025.

H.R. 2 would also increase the 
maximum project size dollar threshold 
to $5,000,000.

Total: $200,000,000

$9,000,000 set aside from TTP funds in 
each of fiscal years 2021-2025.

$30,000,000 for each of fiscal years 
2021-2025 from the General Fund.

Total: $139,000,000

In S. 2302, the $30 million is 
authorized to be appropriated out of the 
General Fund. As such, it will be 
subject to the appropriations process 
and is not mandatory. 

While H.R. 2 proposes a new set aside 
of TTP funding for this program, the 
overall access to tribal-specific funds 
for TTP, bridges, and the Tribal High 
Priority Projects Program in H.R. 2 is 
greater than S. 2302.

3 of 11



Program Currently Enacted:
H.R. 2: 
INVEST in America Act

S. 2302: America's Transportation 
Infrasructure Act Notes/Comments

Surface Transportation Reauthorization Bill Analysis

Tribal Transportation Safety 
Needs

Tribal Transportation Safety Funds are 
currently a 2% set aside of TTP.

2% of TTP funds for 2020 is 
$10,100,000.

$9,300,000 for fiscal year 2016
$9,500,000 for fiscal year 2017
$9,700,000 for fiscal year 2023
$9,900,000 for fiscal year 2024
$10,100,000 for fiscal year 2025

Total: $48,500,000

Tribal Transportation Safety Funds 
would remain a 2% set aside amount of 
TTP.

$13,449,636 for fiscal year 2021
$16,000,000 for fiscal year 2022
$16,000,000 for fiscal year 2023
$16,000,000 for fiscal year 2024
$16,000,000 for fiscal year 2025

Total: $77,449,636

S. 2302 would increase the set aside of 
the Tribal Transportation Program 
Safety funds to 4%.

$22,600,000 for fiscal year 2021
$23,200,000 for fiscal year 2022
$23,800,000 for fiscal year 2023
$24,400,000 for fiscal year 2024
$25,000,000 for fiscal year 2025

Total: $ 119,000,000

S. 2302 would require the Director of 
the BIA to require all law enforcement 
offices of the BIA, for the purpose of 
reporting motor vehicle crash data for 
crashes occurring on Indian reservations 
and in Alaska Native communities to 
use the crash report form of the 
applicable state and to upload the 
information on that form to the Incident 
Management Analysis and Reporting 
System (IMARS) of the Department of 
the Interior. 

S. 2302 has greater funding for safety 
activities than H.R. 2 at the expense of 
a greater set aside of TTP funds.  

The effect of raising the safety set aside 
from 2% to 4% in S. 2302 is to restrict 
$59.5 million in additional funding 
from the TTP program over five years 
to fund increases in transportation 
safety activities. 

S. 2302 would require the Secretary of 
Transportation, in consultation with 
tribal nations and the Secretary of 
Interior, to develop best practices for 
compiling, analysis, and sharing of 
motor vehicle crash data for crashes 
occurring on Indian reservations and in 
Alaska Native communities; and a 
standardized form for use by tribal 
nations to carry out those best practices. 
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Program Currently Enacted:
H.R. 2: 
INVEST in America Act

S. 2302: America's Transportation 
Infrasructure Act Notes/Comments

Surface Transportation Reauthorization Bill Analysis

Federal Obligation Limitation

A limitation is placed on 
Federal-aid highway and 
highway safety construction 
program obligations to act as a 
ceiling on the obligation of 
contract authority that can be 
made within a specified time 
period. The limitation is 
designed, in part, to protect 
against insolvency of the 
Highway Trust Fund - the 
source of TTP funding.

The TTP program is subject to 
the federal obligation limitation 
and shares in a deduction of 
funding each year. These 
deductions can be in excess of 
$10 million each year. 

TTP is currently subject to the 
obligation limitation. 

H.R. 2 would prohibit the Secretary of 
Transportation from applying obligation 
limitation authority to TTP for FY 2022-
2025.

In FY 2021, H.R. 2 calls for the same 
obligation limitation as was used in FY 
2020 for the one year extension of the 
FAST Act. However, the supplemental 
funding authorized for FY 2021 would 
not be subject to a reduction in funding 
due to the obligation limitation. 

TTP would remain subject to the 
obligation limitation and would 
continue to share in a deduction of 
annual TTP funding. 

H.R. 2 does not exempt the tribal 
transportation program from the 
obligation limitation in the exemptions 
section. Instead, H.R. 2 states that the 
Secretary of Transportation shall not 
distribute obligation limitation 
authority to the TTP program for FY 
2022-2025. 

The intended effect in H.R. 2 is to fully 
fund TTP because no limitation 
authority can be distributed to the 
program, despite it being a part of the 
calculation to determine the overall 
federal obligation limitation in a given 
fiscal year. This should take the TTP 
funds into consideration for protection 
of the solvency of the Highway Trust 
Fund, while eliminating a large 
deduction on TTP funding each year.

S. 2302 would keep the limitation and 
deduction in place for TTP, potentially 
reducing funding by tens of millions of 
dollars over five years. 
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Program Currently Enacted:
H.R. 2: 
INVEST in America Act

S. 2302: America's Transportation 
Infrasructure Act Notes/Comments

Surface Transportation Reauthorization Bill Analysis

Bureau of Indian Affairs Road 
Maintenance Program

The BIA Road Maintenance 
program funds are administered 
for the maintenance of BIA 
roads systems. The BIA road 
system is part of the National 
Tribal Transportation Facility 
Inventory (NTTFI). The 
definition of BIA roads 
includes all transportation-
related facilities used in surface 
transportation such as: roads, 
bridges, ferry terminals, ferry 
boats, trails, boardwalks, 
primitive roads, and 
administrative roads to BIA 
agency offices.

The BIA Road Maintenance Program is 
currently funded at approximately $36 
million in FY 2020. Funding has been 
relatively stagnant, ranging between 
$30-$36 million for the last several 
years.

H.R. 2 does not include funding 
amounts for the BIA Road Maintenance 
program as of 6/16/20. BIA Road 
Maintenance is the jurisdiction of the 
House Committee on Natural 
Resources. 

$50,000,000 for fiscal year 2021
$52,000,000 for fiscal year 2022
$54,000,000 for fiscal year 2023
$56,000,000 for fiscal year 2024
$58,000,000 for fiscal year 2025

S. 2302 would increase the 
authorization of BIA Road Maintenance 
funding by approximately $14 million 
in FY 2021, increasing by $2 million 
each fiscal year. 

While the increase in S. 2302 is 
considerable compared to prior year 
funding levels for the program, it falls 
drastically short of addressing the 
backlog of road maintenance for Indian 
Country, estimated in 2018 to be 
somewhere between $300-$490 
million.

An OMB-approved survey conducted 
by the Tribal/Interior Budget Council 
found that in FY 2017, $47.26 million 
of TTP expenditures were for allowable 
maintenance activities. This is in 
addition to $30.3 million for BIA Road 
Maintenance. The demonstrated effect 
is that many tribal nations are using 
TTP dollars to backfill unmet BIA 
Road Maintenance need.

Public Transportation on Indian 
Reservations (A.K.A., Tribal 
Transit Program) 

Federally recognized tribes may 
use the funding for capital, 
operating, planning, and 
administrative expenses for 
public transit projects that meet 
the growing needs of rural 
tribal communities. All 
activities eligible under Section 
5311 are also eligible under the 
TTP. 

$30,000,000 for each fiscal year as 
formula grants. 

$5,000,000 for each fiscal year as 
competitive grants. 

Total: $175,000,000

H.R. 2 extends enacted amounts for FY 
2020 to FY 2021. For each of the 
amounts given below, $10 million 
would be for the competitive grant 
portion of the transit program, the 
remainder is formula-based transit 
funding.

$55,679,500 for fiscal year 2022
$56,392,100 for fiscal year 2023
$57,134,374 for fiscal year 2024
$57,574,383 for fiscla year 2025

Total: $261,780,357

S. 2302 does not include funding for 
the tribal transit program. The Tribal 
Transit Program is under the 
jurisdiction of the Senate Committee on 
Banking, Housing, and Urban Affairs. 

Funding for the Tribal Transit Program 
under H.R. 2 would increase by about 
$20 million in fiscal year 2022, with 
subsequent increases for three more 
years. 

Both the formula portion and the 
competitive grant portion would 
increase under H.R. 2.
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Program Currently Enacted:
H.R. 2: 
INVEST in America Act

S. 2302: America's Transportation 
Infrasructure Act Notes/Comments

Surface Transportation Reauthorization Bill Analysis

Nationally Significant Federal 
Lands and Tribal Projects 
(NSFLTP) program under S. 
2302

OR

Federal Lands and Tribal Major 
Projects program, under H.R. 2

The NSFLTP program is a 
competitive grant program that 
provides funding for the 
construction, reconstruction, 
and rehabilitation of nationally-
significant projects within, 
adjacent to, or accessing 
federal and tribal lands.

$100 million for each of fiscal years 
2016-2020.

H.R. 2 would establish the Federal 
Lands and Tribal Major Projects 
program, which is intended to be the 
successor replacement program to the 
NSFLTP program. 

$400,000,000 for each of fiscal years 
2022 through 2025 from the Highway 
Trust Fund. 

The dollar threshold for eligibility to 
receive a grant under the program 
would be lowered from $25 million to 
$5 million for tribal applicants. 

In the case of tribal projects, the federal 
share of the cost of the project is 100%

H.R. 2 would require that 50% of the 
amounts made available for this 
program go to tribal transportation 
facilities. 

$50,000,000 for each of fiscal years 
2021 through 2025 from the Highway 
Trust Fund.
 
$300,000,000 for each of fiscal years 
2021 through 2025 from the General 
Fund.

The dollar threshold for eligibility to 
receive a grant under the program 
would be lowered from $25 million 
projects to $12.5 million projects for 
tribal applicants. 

In the case of tribal projects, the federal 
share of the cost of the project is 100%.

S. 2302 would require that 50% of the 
amounts made available for this 
program go to tribal transportation 
facilities. 

H.R. 2 would provide $50 million more 
each year than S. 2302 for this 
program.

In S. 2302, the funding out of the 
General Fund would be subject to 
appropriations and not mandatory. So, 
there is a chance that the program 
would be funded lower than the 
enacted amount. 

Both bills would guarantee that half of 
the funding went to tribal applicants 
each year.

H.R. 2 has a lower project size dollar 
threshold for eligibility in the program 
than S. 2302. 
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Program Currently Enacted:
H.R. 2: 
INVEST in America Act

S. 2302: America's Transportation 
Infrasructure Act Notes/Comments

Surface Transportation Reauthorization Bill Analysis

Bridge Investment Program

S. 2302 would establish a 
bridge investment program 
awarded on a competitive basis 
to provide financial assistance 
for eligible bridge projects to 
improve the safety, efficiency, 
and reliability of the movement 
of people and freight over 
bridges.

N/A N/A $600,000,000 for fiscal year 2021
$640,000,000 for fiscal year 2022
$650,000,000 for fiscal year 2023
$675,000,000 for fiscal year 2024
$700,000,000 for fiscal year 2025

S. 2302 would create a bridge 
investment program awarded on a 
competitive basis to tribal governments 
and other eligible governmental entities.

Federal funds other than federal funds 
made available under this section may 
be used to pay the remaining share of 
the cost of a project under the program 
by a tribal government or consortium of 
tribal governments. This provision 
applies to tribal governments and 
federal land management agencies. 

S. 2302 creates a new funding source 
but it is competitive funding with a 
large pool of applicants. 

Alternative Contracting 
Methods

This section of each bill seeks 
parity in contracting solutions 
between tribal nations and 
states. 

N/A In H.R. 2 tribal nations may use 
contracting methods available to a state; 
such as, but not limited to, project 
bundling, bridge bundling, design-build 
contracting, 2-phase contracting, long-
term concession agreements, and any 
method tested or that could be tested, 
under an experimental program relating 
to contracting methods carried out by 
the secretary.   

In S. 2302 tribal nations may use 
contracting methods available to a state; 
such as, but not limited to, project 
bundling, bridge bundling, design-build 
contracting, 2-phase contracting, long-
term concession agreements, and any 
method tested or that could be tested, 
under an experimental program relating 
to contracting methods carried out by 
the secretary.   

Both H.R. 2 and S. 2302 seek to 
remedy contracting restrictions on tribal 
nations and federal land management 
agencies that have been available to 
states, but unavailable to tribal nations. 

8 of 11



Program Currently Enacted:
H.R. 2: 
INVEST in America Act

S. 2302: America's Transportation 
Infrasructure Act Notes/Comments

Surface Transportation Reauthorization Bill Analysis

Promoting Resilient Operations 
for Transformative, Efficient, 
and Cost-Saving 
Transportation (PROTECT) 
Grant program

S. 2302 would establish a 
competitive grant program for 
the use of materials or 
structural or nonstructural 
techniques that allow a project 
to better adapt to changing 
conditions and be better able to 
continue to serve the primary 
function of the project. 

N/A N/A Of the amount made available under the 
competitive grant subsection, not less 
than 2% of funding for this program 
shall be awarded to tribal applicants in 
each fiscal year.

This program is formulaic to the States, 
but issued by the Secretary of 
Transportation on a competitive basis to 
tribal governments and other eligible 
governmental entities. 

Certain Gathering Lines 
Location on Federal Land and 
Indian Land

The issuance of a sundry notice 
or right-of-way for a gathering 
line and associated field 
compression or pumping unit 
that is located on Federal land 
or Indian land and that services 
any oil or gas well may be 
considered by the Secretary of 
the Interior as categorically 
excluded for purposes of the 
National Environmental Policy 
Act.

N/A N/A In S. 2302, this exclusion would apply 
to Indian land or a portion of Indian 
land for which the Indian Tribe with 
jurisdiction over the Indian land 
submits to the Secretary of the Interior a 
written request that the categorical 
exclusion should apply to that Indian 
land, or portion thereof. 
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Program Currently Enacted:
H.R. 2: 
INVEST in America Act

S. 2302: America's Transportation 
Infrasructure Act Notes/Comments

Surface Transportation Reauthorization Bill Analysis

Environmental Reviews for 
Certain Tribal Transportation 
Facilities

N/A N/A S. 2302 would allow the Secretary of 
the Interior or the Secretary of 
Transportation, as applicable, to 
complete any approval or decision for 
the review of a tribal transportation 
safety project required under NEPA or 
any other applicable law on an 
expeditious basis using the shortest 
existing applicable process. 

This section is from S. 1211, the 
AUTOS Act. 

Programmatic Agreements for 
Tribal Categorical Exclusions

S. 2302 would permit tribal 
nations to enter into 
programmatic agreements with 
the federal government to 
establish efficient 
administrative procedures for 
carrying out environmental 
reviews for projects eligible for 
assistance under the TTP 
program. 

N/A N/A Agreements may include language that 
allows a tribal nation to determine 
whether a project is categorically 
excluded from environmental 
assessment or impact statements under 
the National Environmental Policy Act 
(NEPA). 

This section is from S. 1211, the 
AUTOS Act. 
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Program Currently Enacted:
H.R. 2: 
INVEST in America Act

S. 2302: America's Transportation 
Infrasructure Act Notes/Comments

Surface Transportation Reauthorization Bill Analysis

Study of Road Maintenance on 
Indian Land

N/A N/A S. 2302 would require the Secretary of 
Interior, in consultation with the 
Secretary of Transportation, to carry out 
a study to evaluate the long-term 
viability and useful life of existing 
roads on Indian land; any steps 
necessary to achieve the goal of 
addressing the deferred maintenance 
backlog of existing roads on Indian 
land; programmatic reforms and 
performance enhancements necessary to 
achieve the goal of restructuring and 
streamlining road maintenance 
programs on existing or future roads 
located on Indian land; and 
recommendations on how to implement 
coordinated efforts between states, 
counties, municipalities, and other units 
of local government to maintain roads 
on Indian land. a follow-up report shall 
be submitted to congress no less than 
every 2 years. 

This section is from S. 1211, the 
AUTOS Act. 

Maintenance of Certain Indian 
Reservation Roads

N/A N/A U.S. Customs and Border Protection 
may transfer funds to the Director of the 
BIA to maintain, repair, or reconstruct 
roads under the jurisdiction of the BIA 
Director, subject to the condition that 
the Commissioner and the BIA Director 
shall mutually agree that the primary 
user of the subject road is U.S. Customs 
and Border Protection. 

This section is from S. 1211, the 
AUTOS Act.

Questions/Comments: Tyler Scribner, Policy Analyst , tscribner@NCAI.org 
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